AGENDA
Committee of the Whole Meeting
December 14, 2015
5:00 p.m.
A.

Roll Call

B.

Items Also on the Regular Agenda

C.

Considerations
1.

DeKalb 2025 Strategic Plan Update – Incorporation of Public Comments.

2.

Consideration of an Intergovernmental Agreement with the DeKalb
Community Unit School District No. 428 for Tax Increment Funding in the
Amount of $2,000,000.

D.

Public Participation

E.

Recess for Executive Session of the City Council

F.

1.

Approval to Hold an Executive Session to Discuss Personnel as Provided for
in 5 ILCS 120/2(c)(1).

2.

Approval to Hold an Executive Session to Discuss Executive Session
Minutes as Provided for in 5 ILCS 120/2(c)(21).

Adjournment
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DATE:

December 9, 2015

TO:

Honorable Mayor John Rey
City Council

FROM:

Anne Marie Gaura, City Manager
Patty Hoppenstedt, Assistant City Manager
Lauren Stott, Management Analyst

SUBJECT:

Draft 2025 Strategic Plan Update – Incorporation of Public Comments

I.

Summary

Diana Robinson from the Center for Governmental Studies (CGS) at Northern Illinois University
will present a brief update on the incorporation of public comments to the DeKalb 10-Year
Strategic Plan. The Draft Strategic Plan was presented to Council for the first time on November
23 and the community was invited to provide public comments through December 7. City staff
and CGS are working now to plan a City Council retreat for discussion of the draft.
II.

Background

The City of DeKalb has embarked on a multi-year, collaborative, grassroots Strategic Planning
effort. This process stemmed from Council’s indication of its aspiration for a long-term planning
process for the City. Strategic planning, which is a systematic process by which a community
plans for its future, produces a plan to guide specific and measurable actions to assist the City in
achieving its goals.
Following a Strategic Planning Retreat in March 2014, the City of DeKalb initiated its Strategic
Planning process with the Center for Governmental Studies (CGS) at Northern Illinois University.
In June 2014, City Council approved an agreement with CGS for development of a Strategic Plan
document. Throughout 2014 and 2015, CGS has gathered data and information from the
community to shape a framework for Plan development. CGS conducted a community survey that
resulted in the revision of the scope of the project to expand and include input from
underrepresented populations.
After a revision of the scope of the document and subsequent timeline changes were approved by
the City Council, CGS initiated an intensified outreach process that included targeted meetings
and focus group-style conversations. The outreach process was conducted from May to July of
2015 and resulted in a Strategic Plan Framework document. The document incorporated feedback
from 15 Community Conversations including 48 small group discussions to guide the next step of
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the planning process. In August 2015, City Council and City Staff convened for another Strategic
Planning retreat to review the draft framework.
Using the framework shaped by the various Community Conversations and the City Council
Planning Retreat, CGS and City staff compiled a Draft Strategic Plan to guide the City’s activities.
The Executive Team has closely reviewed the plan to ensure that City activities moving forward
align with the new framework.
The Draft Strategic Plan document was made available to the public on November 19 and
community members were invited to provide comments and suggestions for the document until
December 7. CGS gathered the comments and is working with staff to incorporate the updates
appropriately. Staff is also working with CGS to finalize plans for a City Council retreat to discuss
the Draft Strategic Plan and the incorporated comments in depth. The retreat will provide the
Council with a setting to ask questions, contemplate changes and engage in discussions to ensure
all aspects of the plan are deliberately considered.
III.

Community Groups/Interested Parties Contacted

Community members were invited to send comments and suggestions on the plan directly to CGS
between November 19 and December 7.
In addition to targeted comments on the Draft Plan, community input was gathered from
Community Conversations and other targeted meetings throughout 2015. This input shaped the
development of the draft. NIU’s Center for Governmental Studies (CGS) facilitated the meetings,
which were structured to give all participants ample opportunity to provide input and discuss their
ideas.
IV.

Legal Impact

The draft Strategic Plan, if adopted, will serve as an advisory document with no direct legal impact.
V.

Financial Impact

This document, if approved, will directly affect allocation of resources. The plan will be linked to
the budget process each year, with strategies and some actions contemplated as budget items.
VI.

Options

The Council may provide additional direction at this time, including direction on plans for a retreat
being scheduled for January. The Draft Strategic Plan, along with incorporated comments and
suggestions, will be reviewed at this time.
VII.

Recommendation

It is recommended that the City Council convene in January to review the Draft Strategic Plan,
including the incorporated public comments.
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DATE:

December 9, 2015

TO:

Honorable Mayor John Rey
City Council

FROM:

Anne Marie Gaura, City Manager
Ellen Divita, Community Development Director
Jennifer Diedrich, Economic Development Coordinator

SUBJECT:

Consideration of a request by DeKalb School District #428 for TIF assistance
in the amount of $2,000,000.

I.

Summary

Early in 2015, the School District approached City staff with a request for $2,000,000 in TIF
funding for infrastructure improvements to two schools which are located within the City’s two
TIF districts – Founder’s Elementary (TIF#2) and Clinton Rosette Middle School (Central Area
TIF). The total cost of the improvements is estimated at $2,610,000.
The City’s TIF Attorney Kathleen Field Orr has drafted the attached intergovernmental
agreement. The School District Board initially considered this agreement at their November 17,
2015 and was received without objection. Should the City Council agree to move forward with
the agreement, it will be brought back for final approval on January 11, 2016.
II.

Background

The DeKalb School District approached the City earlier this year for help with financial
challenges they were facing with implementing major infrastructure improvements to two of
their schools that are located within the City’s two TIF districts. Founder’s Elementary is
located in TIF#2 and Clinton Rosette Middle School is located in the Central Area TIF. The list
of improvements at each school is as follows:
Founder’s Elementary




Chiller Installation – estimated cost of $500,000;
Roof Repairs and/or Replacement – estimated cost of $850,000;
Rear Parking Lot Repairs and/or Replacement – estimated cost of $150,000;

Total Estimated Project Cost: $1,500,000
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Clinton Rosette




Roof Repairs and/or Replacement – estimated cost of $160,000;
Front Parking Lot Installation – estimated cost of $200,000;
Re-duct Second Floor HVAC & Replace Ceiling/Lights – estimated cost $750,000.

Total Estimated Project Cost: $1,110,000
All project costs noted are TIF eligible expenses which must be completed no later than
September 30, 2017. The DeKalb School District will be covering the $610,000 gap between the
project costs and the designated funding amount. Staff believes that extending monies for
improvements such as these is a good investment because they will improve the safety and
quality of life for the students who attend these schools, as well as the overall image of the
community.
III.

Community Groups/Interested Parties Contacted

The DeKalb School Board initially reviewed this agreement at their November 17, 2015 meeting
where it received without objection. The Board will consider it for final approval at their
December 15, 2015 meeting.
IV.

Legal Impact

The City’s TIF Attorney and City Attorney have reviewed the agreement and approve it as to
form.
V.

Financial Impact

The City’s two TIF districts are the funding source for these projects. In the FY16 budget,
$1,500,000 was budgeted in TIF#2, fund 14-00-00-650-8639 for the Founder’s Elementary
School improvements. The additional $500,000 will be budgeted in the Central Area TIF FY17
budget for the Clinton Rosette Middle School improvements.
VI.

Options

The City Council may approve, deny, or amend the request.
VII.

Recommendation

It is recommended that the City Council provide preliminary approval to the request by DeKalb
School District #428 for TIF assistance in the amount of $2,000,000 and direct staff to bring
back the intergovernmental agreement at the January 11, 2016 Regular meeting for final
approval.
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DEKALB COMMUNITY UNIT SCHOOL DISTRICT #428
Serving the Cortland, DeKalb and Malta Communities
Dr. Douglas Moeller

Ms. Andrea Gorla

Dr. Jennie Hueber

Ms. Cristy Meyer

Mr. James Bormann

Superintendent of
Schools
Phone: 815-754-2330
Fax:
815-758-6933
doug.moeller@d428.org

Assistant Superintendent
Business & Finance

Director of Curriculum
and Instruction

Director of
Student Services

Director of
Human Resources

Phone: 815-754-2329
Fax:
815-758-6933
andrea.gorla@d428.org

815-754-2297
815-754-2290
815-754-2215
815-754-2215
jennie.hueber@d428.org cristy.meyer@d428.org

815-754-2328
815-754-2345
jim.bormann@d428.org

September 10, 2015
Anne Marie Gaura
City Manager
City of DeKalb
200 South Fourth Street
DeKalb, IL 60115
Re: Intergovernmental Agreement with DeKalb CUSD 428
Dear Ms. Gaura:
We have reviewed the proposed intergovernmental agreement between the City of DeKalb (City) and DeKalb
CUSD 428 (District) and we would like to clarify the use of funds as described therein. We understand that the
City will provide the District with up to $2 Million in order to complete certain improvements. The attached list
of potential improvements, which been previously provided to the City, identifies projects which exceed $4
Million. The District will need to prioritize some of those projects and defer or decline to pursue others due to
budget constraints; as such, all of those improvements may not be completed. We would like to reach
agreement upon the use of funds as outlined herein.
The District has identified the following projects, in order of priority, for use of the TIF money that the City is
making available to the District:
Chiller Installation at Founders Elementary School – estimated cost of $500,000;
Roof Repairs at Founders Elementary School – estimated cost of $850,000;
Roof Repairs at Clinton Rosette Middle School – estimated cost of $160,000;
Rear Parking Lot Repairs and/or Replacement/Repair at Founders Elementary School – estimated cost
of $150,000;
5. Front Parking Lot Installation Clinton Rosette Middle School – estimated cost of $200,000.
The District would like to perform the above projects in the summer of 2016 if the $2 Million will be available
at that time and to the extent the $2 Million allows the District to complete those projects. If the funds will not
be available in the summer of 2016, we may need to perform those improvements over multiple years.
Furthermore, if refined estimates and/or bids increase the costs for those projects, budget constraints may only
1.
2.
3.
4.

“SCHOOL, COMMUNITY,

FAMILY… A PARTNERSHIP FOR EDUCATION”

901 South Fourth Street, DeKalb, IL 60115
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allow us to complete the higher priority items. To the extent the above projects do not utilize the full $2
Million, the District may perform additional projects from the attached list in future years to utilize the
remainder of the $2 Million of TIF.
We believe that it is only reasonable that having agreed upon a list of potential projects which exceed the
available sums to be provided by the City, that the District have the right to choose from that list those projects
which are most pressing for its needs. Having decided upon prioritization, we look forward to forming our
intergovernmental agreement and we await your response.
Sincerely,

Andrea Gorla M.S.Ed,CSBO
Assistant Superintendent of Business and Finance
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DEKALB CUSD #428
TIF PROJECT PROPOSAL
Founders Elementary School







Chiller Installation ‐ $500,000
Rear Parking Lot Replacement/Repair ‐ $150,000
Roof Replacement ‐ $850,000
Gym Floor Replacement ‐ $125,000
Lighting/Ceiling Replacement ‐ $300,000
Carpet/Tile Replacement (Classrooms/Hallways) ‐ $300,000

Total Founders Estimated Projects‐ $2,225,000

Clinton Rosette Middle School





Front Parking Lot Installation ‐ $200,000
Roof Replacement ‐ $160,000
Re‐Duct Second Floor HVAC & Replace Ceiling/Lights ‐ $750,000
Carpet/Tile Replacement ‐ $700,000

Total CRMS Estimated Projects ‐ $1,810,000

Estimated Projects Grant Total ‐ $4,035,000
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INTERGOVERNMENTAL AGREEMENT BY AND BETWEEN
THE CITY OF DEKALB, DEKALB COUNTY, ILLINOIS AND DEKALB COMMUNITY
UNIT SCHOOL DISTRICT NO. 428

THIS INTERGOVERNMENTAL AGREEMENT (“Intergovernmental Agreement”)
entered into this _____ day of _____________, 2015, by and between the City of DeKalb,
DeKalb County, Illinois, an Illinois municipal home rule corporation (“City”) and DeKalb
Community Unit School District Number 428, a school district and body politic and corporate of
the State of Illinois (“School District”).
WHEREAS, pursuant to the Tax Increment Allocation Redevelopment Act (the “TIF
Act”) 65 ILCS 5/11-74.4-1 et seq., in 1986, the City adopted Ordinance Nos. 86-78, 86-79 and
86-80 approving the Central Area Tax Increment Redevelopment Plan (the “Plan”); designating
the Central Area Tax Increment Project Area as a “redevelopment project area” (the “Project
Area”); and, adopting the TIF Act as applicable to the Project Area; and,
WHEREAS, the Plan provided for an estimated date of completion of all redevelopment
projects by December 31, 2009, however, pursuant to the TIF Act and with the support of the
School District and other affected taxing bodies, the estimated date of completion was extended
by twelve (12) years on the condition that, commencing 2011, the City would declare a surplus
of fifty percent (50%) of the incremental revenues received by it for distribution, pro rata, to all
taxing districts having jurisdiction over the Project Area, including the School District as set
forth in that certain Intergovernmental Agreement on the Extension of the Central Area Tax
Increment Financing Redevelopment Plan and Project dated May 29, 2007 (the “2007
Intergovernmental Agreement”); and,

1
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WHEREAS, the School District has now approached the City with several
redevelopment projects, it desires to undertake at its facilities which are located within the
Project Area and which could total more than $2,000,000 in TIF eligible costs; and,
WHEREAS, the City and the School District desire to work together for the betterment
of the community, the City is prepared to authorize the use of the incremental revenue available
to it pursuant to the TIF Act to assist the School District to improve its facilities thereby
benefiting the residents of the City; and,
WHEREAS, the School District has presented several improvement projects it desires to
undertake as hereinafter itemized and the City is prepared to approve such projects on the terms
and conditions hereinafter set forth; and,
WHEREAS, the reimbursement by the City for such projects pursuant to the terms
hereof, shall be in addition to the surplus payments received by the School District pursuant to
the 2007 Intergovernmental Agreement.
NOW, THEREFORE, the parties, for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, agree as follows:
Section 1. Incorporation of Recitals.
The Parties agree that all of the recitals contained in the Preambles to this
Intergovernmental Agreement are true and correct and are hereby incorporated into this
Intergovernmental Agreement as though they were fully restated in this Section 1.
Section 2. School District’s Obligations.
(a)

The School District intends to undertake some or all of the following

redevelopment projects within the Project Area (collectively the “Projects”):
2
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1. Chiller Installation at Founders Elementary School – estimated cost of $500,000;
2. Roof Repairs and/or replacement at Founders Elementary School – estimated cost of
$850,000;
3. Roof Repairs and/or replacement at Clinton Rosette Middle School – estimated cost of
$160,000;
4. Rear Parking Lot Repairs and/or Replacement at Founders Elementary School –
estimated cost of $150,000;
5. Front Parking Lot Installation Clinton Rosette Middle School – estimated cost of
$200,000;
6. Re-duct second floor HVAC & Replace Ceiling/lights at Clinton Rosette Middle School
– estimated cost $750,000.

(b)

The City acknowledges and agrees that costs for the Projects qualify as

“Redevelopment Project Costs”, as hereinafter defined, which are eligible for reimbursement
pursuant to the terms of the TIF Act and this Intergovernmental Agreement.
(c)

The School District covenants and agrees that it will substantially complete the

Projects for which it seeks reimbursement before September 30, 2017, in accordance with all
applicable codes, rules and regulations of all agencies or governmental bodies having jurisdiction
over the Projects (the “Legal Requirements”).
Section 3. Reimbursement by the City.
(a)

In consideration of the undertaking some or all of the Projects in accordance with

the terms of this Intergovernmental Agreement, the City shall reimburse the School District for
costs the School District actually incurs for the Projects, subject to the limitations and
authorization of the TIF Act, this Intergovernmental Agreement and provided that such costs
constitute “Redevelopment Project Costs” as hereinafter defined. The total reimbursements to the
School District shall in no event exceed $2,000,000.00. For purposes of this Intergovernmental
Agreement, “Redevelopment Project Costs” shall mean and include all costs defined as

3
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“redevelopment project costs” in Section 11-74.4-3(q) of the TIF Act, as from time to time
amended.
(b)

The City has established a Special Tax Allocation Fund (the “STAF”), into which

the City deposits all incremental real estate tax generated from the Redevelopment Project Area.
The City agrees to reimburse the School District a total sum of $2,000,000.00 from the STAF for
the Redevelopment Project Costs the School District incurs in connection with the Projects.
Payment will be made consistent with and upon completion and satisfaction of all the
requirements and procedures set forth in Section 4 below.
Section 4. Procedures for and Application of Reimbursement to the School District.
(a)

The School District shall advance all funds and all costs necessary to construct

and complete the Projects which the School District elects to undertake.
(b)

To be eligible for reimbursement of any Redevelopment Project Costs,

construction of the Projects shall have been done in accordance with the Legal Requirements and
this Intergovernmental Agreement.
(c)

To establish a right of reimbursement for specific Redevelopment Project Costs

the School District shall submit to the City Manager or his or her designated officer or employee
a written statement in the form attached to this Intergovernmental Agreement as Exhibit A (a
“Request for Reimbursement”) setting forth the specific Redevelopment Project Costs for which
reimbursement is sought.

The School District need not submit a single Request for

Reimbursement for the entire $2,000,000 and may submit a Request for Reimbursement upon
completion of any item included in the list of Projects. The Request for Reimbursement shall be
accompanied by such bills, contracts, invoices, lien waivers or other evidence as the City
Manager or his or her designee shall reasonably require to evidence for each project of the
4
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Projects the right of the School District to the reimbursement of a maximum of $2,000,000. The
City Manager or his or her designee shall have twenty (20) days after receipt of the Request for
Reimbursement from the School District to recommend approval for immediate payment or
disapproval of such Request and, if disapproved, to provide the School District in writing and in
detail with an explanation as to why he or she is not prepared to recommend such reimbursement
and allow the School District to provide such additional information as may be required. The
only reason for disapproval of any expenditure for which reimbursement is sought shall be that
such expenditure is not an eligible Redevelopment Project Cost. The parties acknowledge that
the determination of Redevelopment Project Costs and qualification for reimbursement under
this Intergovernmental Agreement are subject to the TIF Act, all amendments to the TIF Act
both before and after the date of this Intergovernmental Agreement, and judicial interpretations
of such Act rendered during the term of this Intergovernmental Agreement. The City has no
obligation to the School District to attempt to modify such judicial interpretations but will
cooperate with the School District in obtaining approval of Redevelopment Project Costs.
Payment of Redevelopment Project Costs will be made to the School District no more than thirty
(30) days after approval.
Section 5. Term.
Unless earlier terminated pursuant to Section 13 the term of this Intergovernmental
Agreement shall commence on the date of execution by both parties and terminate upon the
earlier of: (i) reimbursement to the School District of $2,000,000; or, (ii) September 30, 2017.

5
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Section 6. No Liability of City to Others for the School District’s Expenses.
The City shall have no obligation to pay any cost relating to the Projects other than the
reimbursements provided for in this Intergovernmental Agreement or to make any payment to
any person or entity other than the School District, nor shall the City be obligated to pay any
contractor, subcontractor, mechanic, or materialman providing services or materials to the
School District.
Section 7. School District’s Indemnification.
The School District shall indemnify and hold harmless the City, its agents, officers and
employees against all injuries, deaths, losses, damages, claims, suits, liabilities, judgments, costs
and expenses (including any liabilities, judgments, costs and expenses and reasonable attorney’s
fees) which may arise directly or indirectly from the failure of the School District or any
contractor, subcontractor or agent or employee thereof (so long as such contractor, subcontractor
or agent or employee thereof is hired by the School District) to timely pay any contractor,
subcontractor, laborer or materialman; from any default or breach of the terms of this
Intergovernmental Agreement by the School District; or from any negligence or reckless or
willful misconduct of the School District or any contractor, subcontractor or agent or employee
thereof (so long as such contractor, subcontractor or agent or employee is hired by the School
District) in carrying out any Project subject to reimbursement by this Intergovernmental
Agreement. The School District shall, at its own cost and expense, appear, defend and pay all
charges of attorneys, costs and other expenses arising therefrom or incurred in connection
therewith. If any judgment shall be rendered against the City, its agents, officers, officials or
employees in any such action, the School District shall, at its own expense, satisfy and discharge
the same. This paragraph shall not apply, and the School District shall have no obligation
6
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whatsoever, with respect to any acts of negligence or reckless or willful misconduct or other
wrongful conduct on the part of the City or any of its officers, agents, employees or contractors.
Section 8. Waiver.
Any party to this Intergovernmental Agreement may elect to waive any remedy it may
enjoy hereunder, provided that no such waiver shall be deemed to exist unless the party waiving
such right or remedy does so in writing. No such waiver shall obligate such party to waive any
other right or remedy hereunder, or shall be deemed to constitute a waiver of other rights and
remedies provided said party pursuant to this Intergovernmental Agreement.
Section 9. Severability.
If any section, subsection, term or provision of this Intergovernmental Agreement or the
application thereof to any party or circumstance shall, to any extent, be invalid or unenforceable,
the remainder of said section, subsection, term or provision of this Intergovernmental Agreement
or the application of same to parties or circumstances other than those to which it is held invalid
or unenforceable, shall not be affected thereby.
Section 10. Notices.
All notices, demands, requests, consents, approvals or other instruments required or
permitted by this Intergovernmental Agreement shall be in writing and shall be executed by the
party or an officer, agent or attorney of the party, and shall be deemed to have been effective as
of the date of actual delivery, if delivered personally, or as of the third (3rd) day from and
including the date of posting, if mailed by registered or certified mail, return receipt requested,
with postage prepaid, addressed as follows:
To the School District:
DeKalb Community Unit School District 428
901 South Fourth Street
7
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DeKalb, Illinois 60115
Attention: Andrea Gorla, M.S. Ed, CSBO
With a copy to:
Gino Galluzzo
Hinshaw & Culbertson, LLP
100 Park Avenue
P. O. Box 1389
Rockford, Illinois 61105
To the City:
City of DeKalb
200 South 4th Street
DeKalb, Illinois 60115
Attn: Anne Marie Gaura, City Manager
With a copy to:
Kathleen Field Orr
Kathleen Field Orr & Associates
53 West Jackson Blvd., Suite 964
Chicago, Illinois 60604
Section 11. No Joint Venture, Agency or Partnership Created.
Neither anything in this Intergovernmental Agreement nor any acts of the parties to this
Intergovernmental Agreement shall be construed by the parties or any third person to create the
relationship of a partnership, agency, or joint venture between or among such parties.
Section 12. No Discrimination – Construction.
(a)

The School District for itself and its successors and assigns agrees that in the

construction of the Projects provided for in this Intergovernmental Agreement the School District
shall not unlawfully discriminate against any employee or applicant for employment because of
race, color, religion, sex or national origin. The School District shall hire applicants and treat
employees in a manner that does not unlawfully discriminate based upon race, creed, color,
religion, sex or national origin, with respect to all aspects of employment, including but not be
8
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limited to, the following:

employment upgrading, demotion or transfer; recruitment or

recruitment advertising and solicitations or advertisements for employees; layoff or termination;
rates of pay or other forms of compensation; and selection for training, including apprenticeship.
The School District agrees to post in conspicuous places, available to employees and applicants
for employment, notices, which may be provided by the City, setting forth the provisions of this
nondiscrimination clause. The School District shall comply with all applicable laws regarding
rate of pay or other forms of compensation.
(b)

Prevailing Wage Act.
The School District and its contractors and subcontractors shall be responsible for

determining if the Project is a “public work” within the meaning of the Illinois Prevailing Wage
Act (the “Act”) (820 ILCS 130/0.01 et seq.) requiring it to pay workers performing services on
this Project no less than the “prevailing rate of wages” in the city where the work is performed.
The School District agrees to indemnify and hold harmless the City, its agents, officers and
employees for any violation by the School District or its contractors and subcontractors’ failure
to comply with any provision of the Act, if applicable.
Section 13. Remedies – Liability.
(a)

If, in the City’s judgment, the School District is in material default of this

Intergovernmental Agreement, the City shall provide the School District with a written statement
indicating any failure on the School District’s part to fulfill its obligations under this
Intergovernmental Agreement. Except as required to protect against further damages, the City
may not exercise any remedies against the School District in connection with such failure unless
School District has not cured such default within thirty (30) days after giving such notice. If
9
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such default cannot be cured within such thirty (30) day period, such thirty (30) day period shall
be extended for such time as is reasonably necessary for the curing of the same, so long as the
School District diligently proceeds with such cure; if such default is cured within such 30-day or
extended period, the default shall not be deemed to constitute a breach of this Intergovernmental
Agreement.

A default not cured as provided above shall constitute a breach of this

Intergovernmental Agreement. Any failure or delay by the City in asserting any of its rights or
remedies as to any default or alleged default or breach shall not operate as a waiver of any such
default or breach or of any rights or remedies it may have as a result of such default or breach.
(b)

If the School District materially fails to fulfill its obligations under this

Intergovernmental Agreement after notice is given by the City and any cure periods described in
paragraph (a) above have expired, the City may elect to terminate its obligations under this
Intergovernmental Agreement or exercise any right or remedy it may have at law or in equity,
including the right to specifically enforce the terms and conditions of this Intergovernmental
Agreement.
(c)

If, in the School District’s judgment, the City is in material default of this

Intergovernmental Agreement, the School District shall provide the City with a written statement
indicating in adequate detail any failure on the City’s part to fulfill its obligations under this
Intergovernmental Agreement. The School District may not exercise any remedies against the
City in connection with such failure unless the City has not cured such default within thirty (30)
days after giving such notice. If such default cannot be cured within such thirty (30) day period,
such thirty (30) day period shall be extended for such time as is reasonably necessary for the
curing of the same, so long as the City diligently proceeds with such cure; if such default is cured
within such 30-day or extended period, the default shall not be deemed to constitute a breach of
10
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this Intergovernmental Agreement. Any failure or delay by the School District in asserting any
of its rights or remedies as to any default or any alleged default or breach shall not operate as a
waiver of any such default or breach or of any rights or remedies it may have as a result of such
default or breach.
(d)

In addition to any other rights or remedies, a party may institute legal action

against the other party to cure, correct or remedy any default, or to obtain any other remedy
consistent with the purpose of this Intergovernmental Agreement, either at law or in equity,
including, but not limited to the equitable remedy of an action for specific performance;
provided, however, no recourse under or upon any obligation contained herein or for any claim
based thereon shall be had against the City, its officers, agents, attorneys, representatives or
employees in any amount or in excess of any specific sum agreed to be paid by the City
hereunder, and no liability, right or claim at law or in equity shall be attached to or incurred by
the City, its officers, agents, attorneys, representatives or employees in any amount in excess of
any specific sums agreed by the City to be paid hereunder and any such claim is hereby
expressly waived and released as a condition of and as consideration for the execution of this
Intergovernmental Agreement by the City. Notwithstanding the foregoing, in the event either
party shall institute legal action against the other party because of a breach of any
Intergovernmental Agreement or obligation contained in this Intergovernmental Agreement, the
prevailing party shall be entitled to recover all costs and expenses, including reasonable
attorneys’ fees, incurred in connection with such action.
(e)

The rights and remedies of the parties are cumulative and the exercise by a party

of one or more of such rights or remedies shall not preclude the exercise by it, at the same time
or different times, of any other rights or remedies for the same default or for any other default by
11
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the other party.

This Intergovernmental Agreement shall be interpreted and enforced in

accordance with the laws of the State of Illinois. Any legal proceedings shall be commenced in
the Circuit Court of DeKalb County.
Section 14. Amendment.
This Intergovernmental Agreement, and any exhibits attached to this Intergovernmental
Agreement, may be amended only in a writing signed by all parties with the adoption of any
ordinance or resolution of the City and the School District approving said amendment, as
provided by law, and by execution of said amendment by the parties or their successors in
interest.

Except as otherwise expressly provided herein, this Intergovernmental Agreement

supersedes all prior negotiations and discussions relative to this two million dollar
reimbursement for the Projects. This Intergovernmental Agreement does not alter, impact or
otherwise amend the 2007 Intergovernmental Agreement with the exception that both parties to
this Intergovernmental Agreement hereby waive their respective rights to object with regard to
the amount of surplus distributions made prior to the date of this Agreement.
Section 15. Time; Force Majeure.
Time is of the essence of this Intergovernmental Agreement; provided, however, a party
shall not be deemed in material breach of this Intergovernmental Agreement with respect to any
obligations of this Intergovernmental Agreement on such party’s part to be performed if such
party fails to timely perform the same and such failure is due in whole or in part to any strike,
lock-out, labor trouble (whether legal or illegal), civil disorder, inability to procure materials, wet
soil conditions, failure or interruptions of power, restrictive governmental laws and regulations,
wrongful failure of governmental agencies to issue necessary approvals or permits,
condemnations, riots, insurrections, war, fuel shortages, accidents casualties, floods, earthquakes,
12
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fires, acts of God, epidemics, quarantine restrictions, freight embargoes, acts caused directly or
indirectly by the other party (or the other party’s agents, employees or invitees) or similar causes
beyond the reasonable control of such party (“Force Majeure”). If one of the foregoing events
shall occur or either party shall claim that such an event shall have occurred, the party to whom
such claim is made shall investigate same and consult with the party making such claim
regarding the same and the party to whom such claim is made shall grant any extension for the
performance of the unsatisfied obligation equal to the period of the delay, which period shall
commence to run from the time of the commencement of the Force Majeure; provided that the
failure of performance was reasonably caused by such Force Majeure.
Section 16. Counterparts.
This Intergovernmental Agreement may be executed in two or more counterparts, each of
which shall be deemed an original but all of which together shall constitute one and the same
instrument.
IN WITNESS WHEREOF, the parties hereto have caused this Intergovernmental
Agreement to be executed by their duly authorized officers on the above date at DeKalb, Illinois.
City of DeKalb, an Illinois municipal corporation

By:

____________________________________
Mayor

Attest:
________________________________
City Clerk
DeKalb Community Unit School District 428

By:

_________________________________________
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President of the Board of Trustees
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Exhibit A
REQUEST FOR REIMBURSEMENT
[Date]
City of DeKalb
200 South 4th Street
DeKalb, Illinois 60115
Re:

Intergovernmental Agreement dated __________________, by and between the City of
DeKalb (the “City”), DeKalb, Illinois, and DeKalb Community Unit School District 428 (the
“School District”)

Dear Sir:
You are requested to reimburse the School District described above in the amount of $_________ for the
purpose(s) set forth in this Request for Reimbursement.
1.

2.

3.

Date:
Approved:
Date:

An amount of $_______________ is hereby requested to be disbursed pursuant to this Request for
Reimbursement will be used to reimburse the School District for those Redevelopment Project
Costs detailed in Schedule 1 attached to this Request for Reimbursement.
The undersigned certifies that:
(i)
the amounts included in 1 above were made or incurred in accordance with the
construction contracts, and building permits heretofore in effect;
(ii)
the amounts paid or to be paid, as set forth in this Request for Reimbursement, represent
a part of the funds due and payable for Redevelopment Project Costs;
(iii)
the expenditures for which reimbursement is being sought are proper Redevelopment
Project Costs as defined in the Intergovernmental Agreement and have not been included
in any previous Request for Reimbursement;
(iv)
the moneys requested will reimburse the School District for its funds actually advanced
for Redevelopment Project Costs;
(v)
the amount of Redevelopment Project Costs to be reimbursed in accordance with this
Request for Reimbursement, together with all amounts reimbursed to the Developer
pursuant to the Intergovernmental Agreement, is not in excess of $2,000,000.00.
Attached to this Request for Reimbursement is Schedule 1, together with copies of documents
(which may include invoices or bills of sale and Mechanic’s Lien Waivers) covering all items for
which reimbursement is being requested, on which it has been noted all Redevelopment Project
Costs heretofore reimbursed to the School District.

By: ____________________________________________
City of DeKalb, DeKalb County, Illinois

By: ____________________________________________
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